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the Australian Charities and Not-for-Profits Commission Bill 2012

About WACOSS

The Western Australian Council of Social Service (WACQOSS) is the leading peak organisation for the
community services sector, and represents 300 member organisations and individuals and over 800
organisationsinvolvedinthe provision of services to individuals, families and childrenin the
community.

WACOSS is part of a national network consisting of the State and Territory Councils of Social Service
and the Australian Council of Social Service (ACOSS). Our national coverage strengthens our capacity
to representthe interests of peoplein Western Australia across the breadth of state and national
agendas.

Each year WACOSS member organisations deliver services to hundreds of thousands of Western
Australians. The services we provideinclude health, community services and development, disability.
Employmentand training, aged and community care, family support, children and youth services,
mental health and drugand alcohol treatment, indigenous affairs, support for culturally and
linguistically diverse people, victims of violence and abuse, housing and advocacy.

We speak with and for Western Australians who use community services, to bring theirvoices and
interests to the attention of government, decision makers, mediaand the wider community.

About this submission
The Council welcomes the opportunity to provide a submission to thisinquiry.

Giventhe shorttime frame allowed for submissions we do notintend to presenta comprehensive
submission, orgointothe details onthe breadth of issues raised in the recentinquiry by the House
of Representatives Standing Committee on Economics into the exposure draft of these Bills.

While the Council welcomes the improvements made to the exposure draft of the Bills priorto their
introduction, inline with the views expressed by ACOSS and other representatives of the charitable
sector, we remain concerned by a number of issues that were raised during the Economics
Committee inquiry and had also been consistently raised by the sectorin consultations overthe
discussion paperand previous exposure drafts, as are discussed below.

Our biggestissue of concernisthe use of unqualified delegated instruments to address governance
standards, external conduct standards and reporting requirements, as discussed further below. Itis
critical that these sections be amended to provide legislated qualifications as the limits to the
powersto regulate the sector, and the process by which regulations are to be developed, reviewed
and amended.
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1. The timingand sequencing of reforms

The Council acknowledges the commitment of the Gillard Governmentto deliveraseries of reforms
concerningthe charitable and notfor profit sector, including a statutory definition of charity,
reducing the administrative and reporting burden, and charities tax reforms within this term of
Government. We also note thatthe community sector has consistently expressed concerns with the
timing and sequencing of these reforms and the relative priority that has been placed onthem
within government.

It isinappropriate for suchimportant and wide-ranging reforms to the governance and operations of
the charitable and community sectorto subject to an inadequate, time-constrained consultation
process on the introduction of this legislation.

While we recognise thatthere hasbeenin principlediscussion of these reforms for many years and
that the introduction of these Bills comes on the back of a significant number of inquiries and
reports and years of sustained advocacy by the community sector, the ability to engage in
substantive discussion of the details of the proposed measures to enact this shared commitmentto
reform has been extremely limited. We are particularly concerned that some of the most crucial
measures are notdealt withinthe legislative process but ratherthrough delegated instruments that
inthe currentdraft bill do not provide any qualifications, limits or certainty around process.

The community sector has entered into the consultation process with the government on this series
of reformsin good faith and has at all points sought to progress the agendaas inclusively and
effectively as possible. We have been hamperedin oureffortsto do so by a selectiveapproachto
consultation by government, confidentiality requirements, delays in the presentation of discussion
papers and exposure drafts, and asubstantial disconnect between the policies and principles
discussed and agreed with Ministers and the ACNCtaskforce as compared to the substance and the
significant over-reach of the measures presented within subsequent exposure drafts of the
legislation.

While itistrue the sector has been advocating forsubstantivereformsinthese areas, the
sequencing and priority assigned to the elements of the reform agenda clearly reflect the priorities
and concerns of governmentand not the sector. Our biggest priorities are the reduction of the
burden of onerous and inappropriate reporting requirements, together with clarifyingand
strengtheningthe mannerinwhich charity is defined. We are not convinced thatthere isa pressing
needtosafeguard or strengthen publicconfidence inthe charitable sectorand note that all
measures of publicattitudes show substantially higher levels of trustin the charitable sectorthan
they do forgovernment, industry orthe media.

Giventhe significance of thesereforms, and the progress made so far, itis not only worthwhile, but
vital that the delegated instruments for determining regulation underthe Actinclude best practice
legislated consultative practices.

2. Red-tape reduction

The Council notes that, while the Objects of the ACNCBill now includethe promotion of red tape
reduction, we do notbelieve thatthe ACNC has the poweror capacity to deliverany meaningful
reductions tothe administrative burden placed on the sector outside of the scope of itsown
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activities as a registrar of charities. The most significant portion of the administrative burden faced
by the community sectorisdirectly related to the funding and contracting practices and acquittal
requirements of Government agencies (both atthe Federal and State/Territory levels) —not to the
regulation of charitable registration or sector governance. Fromthe Council’s perspective we have
seen promising developments at a State level through development of whole-of-government
contractingtemplates and procurement processes and acommitment to outcomes-based funding.
We are very keento see the Federal Government pursue these kinds of initiatives. To date we are
aware of little progress on Commonwealth/State agreements on acommon national approachand a
single regulator of the charitable sector.

The Council supports the United Church’s submission tothe Committee inrelationtoits
recommendation on furthering the reduction of red tape in accordance with the stated aim of the
Government’s not-for-profit reform agenda, namely:

The objects of the bill are amended to include a clear obligation on the governmentand its
agencies to reduce the unnecessary duplicative and burdensome administrative reporting and
compliance obligations on not-for-profits.

3. Delegated instruments

The Council is extremelyconcerned that the Bill proposes to tackle some of the most complex,
controversial and wide-reaching components of these reforms —those related to governance
standards, external conduct standards and the requirements for financial reporting—by means of
unqualified delegated instruments.

In particular, we are concerned:

e That thereliance onregulation meansthese measures may easily be changed by future
Ministers without adequate consultation or publicscrutiny;

o That the measures create significant powers that have the potential for substantial
overreach;

e That the case for the necessity toregulate sector governance has not been made; and

e That this puts the not-for-profit sectorat a competitive disadvantage where community
services are competitively tendered with for-profit providers not subject to this form of
regulatory burden.

The Council agrees with the concerns expressed by ACOSS where it says:

“...(tis the governance standards upon which the regulators powers will turn that are one
of the mostimportantelements of this reform. The lack of certainty and clarity of safeguards
inrelationtotheir establishmentand implementation remains the area of greatest concern
among ACOSS members.”

ACOSSthen goeson to raise its concern with the “significant gulf between the policy intent as
drafted and the sector’s expectations of a principles-based, minimum standards model on good
governance...”inthe first exposure draft of the Bills as a reason why it believes thatthe ACNCshould
be established and empowered to undertake consultation with the sectorto develop governance
standards.
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We agree with thisapproach, but remain concernedthat otherlegislative measures need to be put
in place to enshrine this consultative process and to protect the charitable sector, the philanthropic
community who supportthem, and the disadvantaged and vulnerable people whorely on their
supportfrom the risk of inappropriate and arbitrary changes to the regulationsinthe future.

Irrespective of the sincerity of the commitment of the current government to the consultation and
reform process and our trust inthe current members of the ACNC, we are strongly of the opinion
that, on balance, the risks of supporting the delegation of these powers to regulation are so great
that, unlessfurthersafeguards are putin place, the dangers of creating these unchecked powers far
outweigh their potential or short-term benefits.

On this basis we recommend that either:
1) Thegovernance, external conductstandards and reporting requirements should be deferred
from the currentBill to be addressedin subsequentlegislation, or
2) Legislativesafeguards are putin place to mandate a consultation process and to make these
standards subsidiary legislation (as discussed below).

The Council notes that, when introducing the Bills, the Minister (Assistant Treasurer David Bradbury)
made the following comments and gave the following commitmentin his second reading speech:

“The governance and external conduct standards, and the content of financial
reports will be set out in statutory instruments. They will be developed through a
consultation process that will include key stakeholders and advisory bodies, such as
the NFP Sector Reform Council, and the public more broadly.”

We welcome this commitmentto an open and transparent consultative process to develop these
regulations, and do notdoubtit sincerity. Our concernis that, in spite of the commitment of the
current Ministerand current Government to consult on these regulations, measures created by
regulation are just as easily overturned by regulation. There is nothing within the current legislation
to bind future Ministers and future Governments to do the same and take the views of the pubilic,
the sector and otherkey stakeholdersinto account.

There is also nothing within the provisions of the proposed Billthat mandates consultation.
Furthermore, there is nothing within the Australian Charities and Not for profits Commission Bill
2012 (and, in particular, Chapter 3 Division 45) that limits the scope of those governance standards,
despite the Minister'scommitmentto ‘minimum standards’ in his second reading speech. Infact,
Section 45-10 specifies:

45-10 Regulations establishing governance standards

1) The regulations may specify the governance standards.

2 Without limiting the scope of subsection (1), those standards may require a registered entity to:
@) ensure that its governing rules provide for a specified matter; or
(b) act, or not act, in a specified manner; or
(©) establish and maintain processes for the purpose of ensuring specified matters.
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This creates substantial scope forregulations toimpose wide-reaching obligations on charitable
organisations without limit.

Thereisalso currently nothingin the Bills that outlines the principles on which these governance
standards are to be based, despite the clear commitmentin the Minister’s second reading speech to
‘principles-based governance standards’. It would seem prudent and advisable to outline high-level
principles for minimum governance standards in the legislation to ensure they are not potentially
subjectto arbitrary changes which could impose significant obligations on charitable organisations
to change their governance and reportingarrangements.

Furthermore, there is nothinginthe Billsthatrequires that these governance standards must be
achievedthroughatransparent consultation process, despite the clear commitment of the Minister
to such a process as quoted above. Finally, there is nothinginthe Bills that putsin place safeguards
surrounding future changestothose governance standards.

Giventhatthe Ministeris clearly committed to all of these things, butthatthere islegitimate
groundsfor the sectorand the publicto be concerned that future Ministers might not share such a
commitment, there should be no reason why Government Members and Senators would not
supportamendingthe Bills toinclude provisions that mandate a consultative process to developing
minimum principle-based governance standards.

There existanumber of precedentsin both Federal and State legislation for mandating such an
approach. The Council is most familiar with the mannerin which this had beendoneinrelationto
publicconsultation and consumer representation in energy markets and consumerlaw. The ACOSS
submission provides the examples of the National Consumer Credit Protection Act 2009 (including
the National Credit Code as a schedule) and the Competition and Consumer Act 2010 (includingthe
Australian Consumer Law and the Competition Code).

An excellenttemplateis provided by the Western Australian Electricity Industry Act (2004) which
includesthe Codeof Conduct for Supply of Electricity to Small Use Customers as subsidiary
legislation. It legislates (in Part 6) the scope of the code, the requirement for publicconsultation on
changesto the code, the establishment of arepresentative committee by the authority, and
mandates regular publiccode reviews.

The Council has participated as one of a number of consumer representatives on the Electricity Code
Consultative Committee anumber of code reviews chaired by the WA Economic Regulation
Authority, a process which hasincluded opportunities for publiccomment and submission on public
drafts of proposed changestothe code.

Recommendations

1) That the governance standards, external conduct standards and reporting requirements
should be deferred from the current Bill to be addressed in subsequentlegislation,
OR

2) That legislative safeguards are put in place to mandate a consultation process and to make
these standards subsidiary legislation to the ACNC Bill.
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The relevant section of the WA Electricity Industry Act 2004 is provided as an appendix below. The
Council islooking at how these measures could be adapted to be putforward as amendments to the

ACNCSBiIll, and is happy to consult with the Committee further on these matters, orto provide draft
amendmentsonrequest.
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Appendix:
Part 6 of the WA Electricity Industry Act 2004

Part 6 of the Electricity Industry Act 2004 specifies both the contentand the processto develop and
revise the Code of Conduct for Supply of Electricity to Small Use Customers.

Key elements of the code:

79. Code of conduct
(1) The Authority may, in consultation with the committee, approve a code of conduct under this section.
(2) The code of conductis to regulate and control the conduct of —

(Specifying who the Code applies to)

80. Code issubsidiary legislation

The code of conduct is subsidiary legislation for the purposes of the Interpretation Act 1984.

(Specifying that the codeis subsidiary legislation, thatis a schedule of the Act, not a regulation, and
hence can only be altered as outlined by this Part 6 of the Act)

81. Consultative committee

() The Authority is to establish a committee to advise it on matters relating to the code of conduct.

(2) The Authority —
(@ is to determine the membership, constitution and procedures of the committee; and

(b) may discharge, alter, or reconstitute the committee.

(3) The Authority may determine that a member of the committee is to receive remuneration oran
allowance, and if the Authority so determines it is to fix the remuneration or allowance on the
recommendation of the Minister for Public Sector Management.

(4) Subject to this section, the committee may determine its own procedure.
(5) The Authority is to provide the committee with such supportservices as it may reasonably require.

(6) Inthe caseof theinitial code of conduct, this section has effect subjectto Schedule 3 clause 2.

(Specifying the existence and role of the consultative committee)

86. Authority to monitor compliance

Itis a function of the Authority to monitor and enforce compliance with the code of conduct.

87. Comment to be sought on amendment or replacement of code

(1) Wheneverthe Authority proposes to exercise the power —
(@ toamend the code of conduct; or

(b)  to repeal and replace it,

the Authority must —
(c) refer the proposed amendment or replacement to the committee for its advice; and
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@)

©)

(d) have regard to any advice given by the committee.

Before the committee gives its advice to the Authority, it must, in accordance with section 89, give
any interested person an opportunity to offer comments on the amendment or replacement.

The committee must take into accountany comments received undersubsection (1) in formulating its
advice.

(Specifying a transparent public process forany Code amendments)

88.
@

@)

©)

@

©)

Review of code

The committee must carry outa review of the code of conduct as soon as is practicable after —
(@ thefirst anniversary of its commencement; and
(b) the expiry of each 2 yearly interval after thatanniversary.

The object of a review is to re-assess the suitability of the provisions of the code of conduct for the
purposes of section 79(2).

The committee must, in accordance with section 89, give any interested person an opportunity to
offer comments relevant to the review.

The committee must take into accountany comments received undersubsection (3) in carrying out
the review.

The committee must prepare a report based on the review and give it to the Authority.

(Specifying a regular public review process)
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